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MEMBAJOTK 0E3 TEE POWER OF 
COSGREGSIORAL CCMMITTESE TO XHWS3IIGAT3 
THE CESTC3A1 HfTELLIGSSfCE AGEBCY 


FOIAb5 




Although the Issue has never been tested in toe Courts, the politics! 
history ox the United States contains numerous instances ■where the Preel** 
dent and executive heads of departments have re faced tc furnish inform- 
ticsn to Coeigressiaral ccramittees for reasons of public Interest. On 
each occasion where the President has supported the departmental heed's 
refusal to divulge confidential infonaation, the papers and information 
;i&.ve been withheld. This uniform result stems from the f undam ent al 
proposition that governs the interrelatlcr. of the three great branches 
of the Federal Govemaentj that no one of the three has the power to 
subject either of the other two to its unrestrained will. Weighed 
against this, of course, is our fundamental theory of checks and balances, 
where Congressional requests have been denied or politely turned aside, 
the explanation of public interest has invariably been giver.. Former 
President William Howard Taft said cm tide subject: 

"The President is required by the Constitution frm. t ine 
to time to give to Congress information on the State of the 
Chian, and to recommend for its consideration such measures as 
he shall judge necessary and expedient, but this does not 
enable Congress or either House of Congress to elicit from him 
confidential information which he has acquired for the purpose 
of enabling hi* to discharge his constitutional duties, if be 
does not deem the disclosure of such Information prudent or ia 
to® public interest.'' William Howard Taft, Our CMef Haplstr&te 
end His Powers, p. 129. 


The President and hie departmental heads have in the past on 
occasion Fimi shed classified information which the Congress sought. 
Tney have dene so in a spirit of comity, not because of ary effective 
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compel tueas to do so. It lias become generally recognised 
tliat a subpoena duces tecum. Issued by a Congressional c ommi ttee to 
an executive bead of departmat and calling for the production of 
testimony and records, need cot be ccsplied with if disclosure of 
contents would be detrimental to the public Interest. As a practi- 
cal natter, where the President has directed non-appearance, in 
r espo nse to the subpoena, the person euBssoned has so advised the 
committees or ha® appeared and claimed privilege. 

Although Congress has by statute provided the organic- legisla- 
tion for certain executive depertwentc and agencies and can by lav 
change their duties, abolish the®, or withhold their appropriations, 
it my not use legislative pwer to compel the heads of such depart- 
ments or agencies to act contrary to what the President finds is in 
the public Interest. The President is the Judge of the interest in- 
volved and in the exercise of his discretion must be accountable to 
the country and his conscience. The executive branch of the Govern- 
ment is intended to assist him in the execution of his responsibilities. 

There is annexed hereto as Appendix A. an historical summary 
of certain occasions where the legislative ime sought confidential 
executive papers cr information and has been refused. 

*1 ^th«agh there are no cases on the power of Congress to obtain 
classified information from the executive, there are many upholding the 
executive’s right to withhold such information in suits by private 
jmrties. Appendix B. contains a mnwary cf the more inportant of 
these eases. 
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APPENDIX A 


SUMMARY OP OCCASIONS WHEN THE LEGISLATIVE HAS SOUCfflT TO 


COMPEL TEE EXECUTIVE TO PRODUCE CCBE TP38 T 1 AL DOCOEWS 


In March of 1792, the House of Representatives passed the following 
resolution: 

"Resolved, That & committee he appointed to Inquire Into 
the causes of the failure of the late expedition under Major 
General st. Clairi and that the said committee be empowered to 
call for such parsons, papers, and records, as my be necessary 
to assist their inquiries." 3 Annals of Congress, p. H93. 

of General St. Clair had been under the direction 
of the Secretary of War and the assertion of the House of Representatives 
oflts rights to investigate was predicated upon its control of the 
expenditure of public monies. The Secretaries of War and Treasury 
apparently appeared In person before the casealttee. However, when 
President Was hing ton himself was ashed for the papers pertaining to the 
General St. Clair csap&ign, a cabinet meting was called at which it 
was u naaia ouaiy concluded that the President should ccewunicute only 
such papers as the public good would permit and should refuse disclosure 
of those which would injure the public. All but Secretary of the 
treasury Al ex a nde r Hamilton believed this doctrine applied as well to 
Beads of Departments who cone under the President. 


In 1796, President Washington was presented with a Souse resolution 
requesting that the Souse be shown a copy of the instructions to the 
U. 3. Minister who negotiated the peace treaty with Great Britain 
together with related documents and correspondence. The House was 
Insisting upon examin a t ion of these papers as a condition precedent to 
appropriating funds to iaplamst the treaty. 

Washington addressed a message to the House in which he discussed 
the requisites of secrecy in international intercourse and expressed 
the feeling that adaiosion of the Bouse of Representatives into the 
treaty making process would create dangerous precedence. He concluded 
the address by a categoric refusal to divulge tbs information requested. 

In January 1807, during Jefferson’s administration. Representative 
Randolph introduced the following resolution: 

"Resolved, That, the President of tbs United States be, and 
be hereby is, requested to lay before this House any information 
in possession of the Executive, except such as he my deem tie 
public welfare to require not to be disclosed, touching any 
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illegal ctHbinatlan of private individuals against "the yp^**** 
naS ssfety of tbs Union, or any m i lit a r y expedition planned by 
mash Individuals against the territories of any Poser la amity 
with the t&ited States? together with the measures which the 
Ihceeutive has pursued and proposes to take for sHppressing car 
derating the mm. 9 1 6 Annals of Congress (1806-1807), p. 336. 

This resolution was overwhelmingly passed at a tine when the 
aor conspiracy was stirring the country. Jefferson’s mess age to 
tee Senate and Boose provided a summary of recent events and then 
with respect to the aeeusulation of data in his hands stated: 

*...In this state of the evidence, delivered sometimes, too, u n de r 
the restriction of private confidence, neither safety aor Justice 
f* «q?oslne mms, sxespt that of the principal actor, 
whose guilt is placed beyond question." Richardson. Messages and 
Papers of the Presidents. Vol. I, p. 41 2, dated January SsTlflOt. 

On three different occasions President Andrew Jackson success- 
t-mlly insisted attempts by the Bouse and Senate to extract informs- 
3?a? ® rB of **» ^mautbm considered to bo confidential. The 
T1 Tf; r *** * request far a copy of a paper which had been 

published and allegedly read by the Executive to the of the 

B^rtoents. The second was a request for infemnaticn in connection 
with the investigation by the Senate respecting ftrauds In the 
of public lands. The third was a request in connection with a Tftai s e 
resolution to investigate the condition of the Executive Beeartaent 
concerning their integrity and efficiency. 

In 1842 during John Tyler's adelnistration, the principle was 
established that all papers and documents relating to applications 
far office ore of a confidential nature, and an appeal to a President 
te sake such records public should be refused, lyier abjectly 
denie d a request to ocsraunleate to the Bouse the nsaes of such w 
^ ertt aad , 2 ^ th CJongressss as had applied for office, and 

f« what offices, and whether in person or by writing or th r o ugh 

President Tyler was successful on a later occasion in withhold- 
ing confidential information from the Bouse in connection with on 
inquiry into reports relative to the affairs of the Cherokee Indian s 
and frauds alleged to have been practiced upon the*. In a message 
to the Bouse dated January 31, 1843, he stated: 

if* Constitution that the President 'shall 
*** laM S faithfully executed’ necessarily confers 
an authority, caaosnsurate with the obligation imposed, to inquire 
into the oanner in which all public agents perform the duties as- 

JjJ; 50 ^ effective, these inquiries must often 
be confidential. They nay result in the collection of truth or of 
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falsehood} or they way he inceeplete, and my require ftarther pro- 
secution. 10 maintain that the President cor. exercise no discretion 
os to the time in vhleh the mutters thus collected shall he praaul- 
sated, or in respect to the character of the information Obtained, 
would deprive hist at one of the mans of performing one of the moot 
salutary duties of his office. An inquiry night ho arrested at Its 
first stofcje, and the officers whose conduct demoded investigation 
nay ho enabled to elude or defeat it. To require free the Execu- 
tive the transfer of this discretion to a coordinate branch of tb# 
Cowemaent la equivalent to the denial of Its possession by hiss and 
would render his dependent upon that "branch in the performance of 
a duty purely executive." Hinds, Precedents of the House of 
Representatives . VaLuon 3, p. l8l —a-.-.-. 


A few years later during Janes K. Polk*# administration a reso- 
lution of the House a? Representatives requested the President to 
furnish the Bouse sn account of all payments mad® on the Presidents 
certificates, with copies of all memaranda regarding evidence of 
such payments, through the agency of the State Department, for the 
contingent expenses of foreign intercourse from Stech 4, l84l, until 
the retireiaent of D a nie l Webster froa the Department of State. In 
16&1, John lylcr was President with Webster hie Secretary of State, 
ffa© request, therefore, was for the details of certain payments made 
by the State Department during the preceding adteinistauti^i. 


Polk replied to the request: 

"An iiqjcrtant question arises, whether a subsequent President, 
either voluntarily or at the request of one branch of Congress, can 
without a violation of the spirit of the law revise the acts of his 
predeceases* and expose to public view that which he hid dete rmine d 
should not be 'mode public. * If not a matter of strict duty, it 
woild certainly be a cafe general rule that this should not be daws. 
Indeed, it my well happen, and probably would happen, that the 
President far the time being would not be in possession of the infor- 
mation upon which his predecessor acted, and could not# therefore, 
have the means of judging whether he had exercised his discretion 
wisely or not.*’ Richardson. Wmmma and Pacers of the Presidents. 
Vol. IV, p. 433. ' \ 

Eats action illustrates the principle that what a past President 
has done, whether or not by law he was entitled to keep it confiden- 
tial, a subsequent President will not reveal. President Poll; felt 
obliged to maintain secrecy became of the dangers of precedence 
despite strong piiblie feeling then existing against secrecy of any* 
kind in the administration of the government, especially in matters 
of public expenditures. Polk was able to point to a law that had 
enab led his predecessors In office, in the public interest, to' keep 
expenditures of a certain Mad secret in nature. Congress, of course, 
could have repealed the law had it chosen to do so. 


Appendix A (3) 


Approved F^^Release 2001/08/24 : CIA-RDP59-00 000300240120-7 


President Jaraeo BacT w mn on March 28, i860 was compelled to 
protest an attenpt by the House of Representatives to investigate 
wbether any awns of influence had been brought to bear upon the 
Congress for or against the passage of any lew relating to the 
rights of any state or territory. 

In April 1&T&, President Grant fought a hostile House inquiry 
Into the discharge of hie purely Executive office acts and duties. 
Grant recognised the constitutional authority given the Bouse of 
Representatives to require of the Executive inforxation necessary 
for legislation or laq*atfbmsnt. The inquiry involved was cot for 
legislative purposes, and if for la$eaeiaaent, Grant objected that 
it vos an attenpt to deny him the bade right not to be a witness 
against Massif. It became evident that the Bouse request v&s a 
political move to eaberruss toe President by reason of his having 
spent sons hot swaths at Long Branch. 


During the first atiddstmtlon of Grover Cleveland the great 
debate an "Relations Between the Senate sad Executive Departments" 
took place. The debate aroee out of Cleveland 1 # dJsEdssel from 
office of approximately 6$ 0 persons in tbs Executive branch. 
Cleveland disclaimed any intent to withhold official papers, but 
he dentol that pspers and documents inherently private or conflden- 
tid, addressed to the President or a Head of a Department, having 
reference to an act entirely Executive, were changed in their nature 
and became official when placed for convenience in custody of public 
departments. Concerning such papers the President felt that he 
could with entire propriety destroy toes or take them into Ms own 
personal custody. Cleveland won his victory. His action established 
a precedent far setting apart for the first time private papers in 
the Executive Department* from public documents. The President was 
the one who established the character of toe papers. 

President Theodore Roosevelt proved successful in his resist- 
ance to a Senate resolution calling for the production of all docu- 
ments in connection with federal anti-trust actions. Roosevelt re- 
fused to disclose the reasons why particular actions had not been 
taken. The Senate was equally thwarted in its attenpt to get its 
information free two heads of d epar t me n ts, subsequently there was 
introduced toe following resolution in the Senate. 

"Resolved by the Senate, That any sad every public document, 
paper, or record, or copy thereof, on the flies of any department 
of toe Government relating to any subject whatever over which Con- 
gress has any grant of power , jurisdiction, or control, under the 
Constitution, sad any information relative thereto within the pos- 
session of the offices of toe department, is subject to toe call or 
inspection of toe Senate for its use in toe exercise of its consti- 
tutional powers and jurisdiction.* 1 43 Cong. Bee. 839 (1909). 
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Out of the lively debate that ensued the following points seem 
to be established: 

1. That there was no law which compelled heads of departments 
to give information and papers to Congress. 

2. That if a head of a department refused to obey a subpoena 

of either of the Houses of Congress, there was no effective punishment 
which Congress could mete out. 

The resolution never came to a vote. 

President Coolidge in 1924 was coc^elled to thwart a Senatorial 
attempt to vent a personal grievance on the Secretary of the Treasury 
by ostensibly obtaining information from him upon which to reccssaand 
reforms in the law aid. in the administration of the Internal Be venue. 

Mr. Coolidge in a special message to the Senate dated April 11, 1924 
stated it was recognized both by law and custom that there was certain 
confidential information which it would be detrimental to the publie 
service to reveal. 

In Jure of 1930 the Senate Foreign Relations Committee sought 
from the Secretary of State confidential telegrams and letters 
leading up to the London conference and treaty. Secretary Stimson 
provided such information as he could which evidently fell short of 
satisfying the committee. A resolution of the committee to the 
effect that it regarded all facts which entered into the antecedent 
and negotiations of any treaty as relevant and pertinent when question 
of ratification was involved. A message from President Hoover to the 
Senate on July 11, 1930 culminated this lengthy bitter debate. In this 
he pointed out the number of informal statements and reports given our 
government in confidence. To publish such statements and reports would 
be a breach of trust of which the Executive should not be guilty. The 
debate wound up in the adoption of a face-saving resolution by 
Senator Morris. 

The administration of Franklin D. Roosevelt affords numerous 
instances of legislative attempts to obtain confidential executive 
papers. The first of these occurred In May of 1935. The Presi de nt 
successfully avoided a precedent of rending to the Congress the text 
of remarks made at a bi-weekly press conference . 

In April of 1941, Attorney General Jackson was requested by the 
Chairman of the House Committee on Naval Affairs to furnish all Federal 
Bureau of Investigation reports since June 1939, together with "all 
future reports, memoranda, and correspondence, of the Federal Bureau of 
Investigation, or the Department of Justice, in connection with investi- 
gations made by the Department of Justice arising out of strikes, 
subversive activities in connection with labor disputes or labor 
disturbances of any kind in industrial establishments which have Naval 
contracts, either as prime contractors car subcontractors. 
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Attorney General Jackson's opinion, printed in kO Cp. A. o. k5 
(April 30, 19kl), stated in parti 

"It is the position of this Departm en t , restated now with 
the approval of and at the direction of the President, that all 
Investigative reports are confidential documents of the exacu- 
tive department of the Government, to aid in the duty laid upon 
the President by the Constitution to "take care that the laws 
be faithfully executed," and that congressional or public access 
to them would not be in the public interest. *•" 

"Disclosure of the reposts at this particular time would 
also prejudice the rational defense and be of aid and eoafert 
to the very subversive elements against which you wish to pro- 
tect the country. Par this reason we have made extraordinary 
efforts to see that the results of counterespionage activities 
and intelligence activities of this Department Involving tv>f , 
elements are kept within the fewest possible hands. A ca talogue 
of persons under investigation or suspicion, and vbat we know 
about them, would be of inestimable service to foreign agencies; 
and information which could be so used cannot be too closely guarded. 

"Moreover, disclosure of the reports would be of serious 
prejudice to the future usefulness of the Federal bureau of 
Investigation. As you preibahly know, much of thi s information 
is given in confidence and can only be obtained upon pledge not 
to^ disclose its sources. A disclosure of the sources would 
©K&amiss informants— sometimes in their ecployment, sometimes 
in their social relations, and in e xtrema eases might even en- 
danger their lives. tfe regard this keeping of faith with con- 
fidential informants as an Indispensable condition of future 
efficiency." ko Op. A. G. k5, k6, k?. 


IMS discretion in the executive branch (to withhold con- 
fidential information) has bean upheld and respected by the 
judiciery. The courts have repeatedly held that they will cot 
and cannot require the executive to produce such papers when in “toe 
opinion of the executive their production is contrary to the 
public interests. The courts have also held that the question 
whether the production of the papers would be against the 
public interest is one for the executive and not for the courts 
to determine.” (ko Op. A. G. kj, k$) 

Accordingly Jackson refused to divulge the requested information 

On January 20, 19kk at the Bearing before the Select Committee 
to Investigate the FCC, the Director of the Federal Bureau of In- 
vestigation called upon to testily, was sustained by the Committee 
Chairman in his claim of privilege not to testify as to certain mat- 
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fctrs m which the President bed directed him to remain silent. The 
ChairB«tt suggested to the Committee Counsel that he interrogate Mr. 
Hoover oo other natters. As to these, Mr. looser still refused to 
testify; the Chatman then pointedly ordered Mr. Hoover to answer 
questions put to his by the Counsel. Again Mr. Hoover Obdurately 
refused* The record of the hearings is silent as to any action tahen 
hy the ccesaittee following Mr. Hoover's refusal. 


©Jis sane special Canalttee on another occasion sought the pro- 
duction of records and testimony teem the various Beads at Depart- 
aents and Directors of Agencies. On each occasion the President or 
«u.s cabinet members or Heeds of Departments exercised their own 
discretion concerning the propriety of furnishing test lawny and 
papers. Where there was refusal, the Coraaittee thought it vise not 
to press the issue. 


J» the autumn of 19^-5 when the tragedy ocf Pearl Harbor was the 
object of legislative scrutiny the Joint Congreosicml Cacaaittee 
attenpted to elicit fron subpoenaed witnesses informtion regarding 
the Cryptanalytie Chit. The President did everything possible to 
assist the Investigation recognising the public desire for full and 
coapiete disclosure. A alacrity of the committee believed tl»t the 
President ms imposing restraints on those when he allowed to appear. 
To an extent this wsa true because the President quite evidently 
assumed responsibility of guiding end directing the Heads of the 
Departments conoeming the oral testimony and written material which 
they were to furnish the Committee. In so doing, Mr. Truiaan was 
exercising historically precedented executive prerogative* 


1 ^ 8 the House of Representatives passed House Joint Resolution 
aire c ting all executive departments and agencies of the Federal 
Ctoveramsnt to make available to any and all committees of the House 
or Representatives, and the Senate, any information which sight be 
dC t^ d ^ nE ff S8a f > to * aa3l>1 * them to properly perform the duties dele- 
ffS^aeSS by C ° E5rCES * 11x18 resolution never came to a vote 
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APPMD1X B 

S WtoSK CF CSRTAIH CASES IEVOLVUIQ 
DIFl^KAIIC, STATE A® MXLTEAHT SECRETS 


Mart»ury y.Madlson . In the leading case of Marfrury t. Madison, 1 Crunch 

the plaintiff, William Marbuiiy was seeking by mandamus to 
cancel Secretary of State James Madison to issue hie comission as one 
of John Maas* "midnight Judges . " Although the appointment had been 
made Just prior to the assumption of the Presidency by Jefferson the 
commission had not been Issued by John Marshall, Madison's predecessor 
as Secretary of State during the Adams* administration. Marshall, in the 
meantime, had become Chief Justice of the United States and sat on the 
case. The Attorney General was summoned for questioning and objected to 
answering one question as to the disposition of the coaiaiasion, attributing 
his refusal to his obligation to the executive. The Court stated: 

"By the constitution of the United States, the president 
is invested with certain important political powers, in the 
exercise of which be is to use his own discretion, and is 
accountable only to his country in his political character, and 
to his own conscience. To aid Mm in the performance of these 
duties, he is authorised to appoint certain officers, who act 
by his authority, ard in conformity with his orders. In such 
cases, their acts are his acts; and whatever opinion may be 
entertained of the manner in which executive discre tion may 
be used, still there exists, and can exist, no power to control 
that discretion. The subjects are politicals They respect 
the nation, not Individual rights, and being entrusted to the 
executive, the decision of the executive is conclusive." I 
Crunch 137, 164. 

"The province of the court is, solely, to decide on the 
rights of individuals, not to Inquire how the executive, or 
executive officers, perform duties in which they have a dis- 
cretion. Questions la their nature political, or which are, 
by the constitution and lavs, submitted to the executive, can 
never be made in this court." 1 Crunch 137, 170. 

The court decided that if intrusion into cabinet records was not 
involved, if tie matter respected papers of public record and to a copy 
of which the lav gave a right on payment of a small amount, and if the 
subject in issue was not one over which the executive can be considered 
as exercising control, a citizen may, as to such a paper, assert the right 
given him by an act of Congress. The court could issue a mandamus directing 
performance erf a ministerial duty not depending on administrative discretion 
but on particular acts of Congress and the general principles of law. 
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As to the action prayed fear, the court held that the Secretary 
of State was subject t© the writ of mandamus but denied the writ on 
the ground that the provision of the act of Congress giving the 
original jurisdiction under which the suit bed been brought was 
unconstitutional . 

The trial «f Thomas Cooper for seditious libel In tbs Circuit 
Court of Pennsylvania in 1800 produced a request f car a subpoena to 
issue directed against the President of the United States, John 
Maas, who was the person allegedly libelled. The court refused 
to issue the subpoena and preamp torily informed the defendant that 
If he undertook to publish a false libel against the President with- 
out having proper evidence before him to Justify his assertion, he 
would do so at his risk. This appears to be the first recorded in- 
stance of an effort to compel a President of the United States to 
produce a document at a court trial. 

In the famous trial of Aaron Burr in IB07, President Jefferson 
was directed by a subpoena duces teeua to produce a certain letter 
alleged to contain inf creation helpful to the defease. Judge Marshall 
allowed the subpoena stating that the President was not exempt per se 
from process, although he was free to keep from disclosure such as 
he deemed confidential. Marshall evidently overlooked the Chase 
opinion in the Cooper case. The Burr trial produced for the first 
time judicial consideration of the problem of official records being 
subjected to public disclosure. Marshall** ruling has not been fol- 
lowed by subsequent court decisions cor adhered to by the Presidents 
themselves. Marshall indicated that he believed the power of the 
court fell short of direct compulsion of the President to produce. 

Jefferson refused to acknowledge the subpoena denying the right 
of the judicial branch to order him as President to do anything. The 
letter requested was given by Jefferson to the Attorney General with 
instructions to keep out of court so much as the U. S. Attorney 
deemed confidential. Jefferson subsequently stated his fundamental 
legal position as follows: 

"He, of course, (the President) from the nature of the 
case, must be the sole judge of which of t-W* the public inter- 
est will permit publication. Bence, under our constitution, in 
request of papers, from the legislative to the executive branch, 
an exception is carefully expressed, as to those which he my 
deem the public welfare may require not to be disclosed 
Letter of June 17, l£i07 to U. S. Attorney Hay, Thomas Jefferson 
Writings, (Ford), Voiuan 9 , Page 57. ~~~ 
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Jefferson was prepared to resist "by force If necessary an at** 

teoipt to Attain the papers which Burr sou^t. Quite fortunately the 
issue was not pressed either as to the President himself cr to the 
Secretaries of War and Savy, who also were directed personally to 
attends 


-Agffir . °»®e °f 'gotten, Administrator y. II. s. f 92 
w*S* X0> (1375/# involved an action for payment for services al- 


leged to have been rendered by one William A. Lloyd under a contract 
with President Lincoln. The services Included travel behind the 
Confederate lines for the purpose of ascertaining the number and 
disposition of Confederate troops and the plans of Confederate forti- 
fications. Lloyd acccssplisjhed Ms mission with considerable success 
and made full reports of his findings to the Union authorities. The 
Court of Claims found that the services were rendered as alleged and 
that Lloyd was only reimbursed for his expenses. The Supreme Court 
in denying recovery on the contract stated at pe^p IDS: 


"The service stipulated by the contract was a secret serv- 
ice; the information sought was to be obtained elaades tlnely, 
andwas to be communicated privately; the employment and the 
service were to be equally concealed. Both employee and agent 
sust have understood that the Ups of the other were to be 
forever sealed respecting the relation of either to the matter. 
The condition of the engagement was implied froa the mture of 
the employment, and is Implied in all secret employments of the 
government in time of war, or upon matters affecting our foreign 
relations, where a disclosure of the service might compromise 
or embarrass cur government in its public duties, or 
the person or injure the character of the agent." 


court went on to may that secrecy was a condition of the 
agreement and that the di sc losu re of the information ne cess ary to 
the maintenance of the action defeated recovery. The opinion con- 
tinued at page 107 : 

"It nay be stated as a general principle, that public policy 
forbids the maintenance of any suit in a court of Justice, the 
trial of which would inevitably lead to the disclosure of mat- 
ters which the law regards as confidential, and respecting 

cct allow the confidence to be violated. On this 
principle, suits cannot be Maintained which would require a dis- 
closure of the confidences of the confessional, or those be- 
tween husband and wife, or of ooraauaicationa by a client to his 
counsel for professional advice or of a patient to his physician 
xer a aimiisr purpose. Much greater reason exists for the ap- 
plication of the principle to cases of contract for secret serv- 
?* government, as the existence of a contract of 
wat nod Is itself a ftet not to be disclosed*” 
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De Amaud v, G.3. In the later action eg De Artaud v, united States, 

151 U.S. 463 (1094) , presenting the question oiviather "secret 
services" were to he distinguished from a “military expert services", 
the 3 qpme Court had occasion to consider an eroeal frost a Court of 
Claim ju dg m ent fli e ri Mlag a complaint in which $100,000 was sought 
fear services rendered by Be Amend as a "etllta ry eapert" es^loyea 
for ’special end important duties" by General Fremont for and In be- 
half of the U n ion Any. Be Artaud me a Russian, resident in the 
United States, with prior experience as a Lieutenant of Engineers 
In the Russian Any. m lOfiL, Fremont had csylqyed him to pass 
through the enemy Ham, observe the order of tattle, and report 
hack. His Mission resulted in the saving of Paducah, Kentucky. He 
was paid $ 600.00 foe hie services on a receipt marked “for special 
aervices rendered to the U. 8 . Government in travelling through the 
rebel parts of Kentucky, Tennessee. . .vhlch led to successful 
results." Hls claim me supported by certificates from Generals 
Grant and fresco t. President Lincoln ordered the claim paid if just 
and equitable. The Secretary of Mar paid Be Amaud $2000 vhlch vas 
received under protest although the receipt acknowledged payment in 
frll. Subsequently, De Amaud instituted an action in the Court of 
Claim. 

Ifce 3uproae Court could recognise no distinction between "the 
secret services'* rendered in the Totten Case and the "ailitary exp e r t 
services" vhlch Be Amend claimed to have rendered. The receipt 
which De Amaud signed was considered to operate as a bar to any 
furtoer demand. At page 490 of the opinion, the court stated: 
"Accounting officers ham no jurisdiction to open up a settlement 
made by the liar Department from secret service funds and determine 
unliquidated damages." 


pinion of A tty. Gen. Speed. In 1865 , Attorney General domes Speed ad- 
vised President with regard to the Secretary of Ifevy*s liability to 
respond to individual or state requests for the production of exem- 
plified copies of military courts-martial records: 

"Dpon principles of public policy there are some kinds of 
evidence vhich the law excludes or dispenses with. Secrets of 
state, for instance, caamot be given in evidence and those who 
are possessed of such secrets are not required to make disclosure 
of them. The official transactions between the heads of depart- 
ments of the Government and the subordinates am. In general, 
treated as ♦privileged camamlcation. ' The President of the 
Um S., the hea ds of the great departments of the Go v e rnm ent, 
and the Governors of the several states, it has been decided, 
am not bound to produce papers or disclose Information ccsa- 
sauaieated to them when. In their own judgment, the disclosure 
would, on public considerations, be expedient. These am famil- 
iar rules written down by every authority on the law of evi- 
dence." 11 Cp. a. 0 . 137, 142 (1365). 
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P,S. v. C^lss-fflrigfrt . la t he c mm of the U. 8* v. Cartisc-tfrlrfat 
Export Corporation, 299 O# S. 3<* (l936)7tt* Supreme Court ws 
eaU*4 «pc» to determine the constitutionality and legality of aa 
indictment charging violation of a £&at resolution of Congress, and 
a Presidential proclamation iasued pursuant thereto, vhich forbade 
the shipment of anas or ammunition to foreign nations engaged in 
armed conflict in the Chaco, the ease arose cm a demurrer to the 
indictment and in part ch a llen ge d as an ingroper delegation of power 
the unrestricted scope of executive action without adequate standards 
iqpoeed by the Congress* In speaking of the exclusive pcrovlnoe of 
the executive in the area of intercourse with foreign nations, the 
Court said at pages 319 and $aDt 


”504 only, as we haw* shown, is the federal power over ex- 
ternal affaire in origin and essential character different from 
that over Internal affaire, hut participation in the exercise of 
the power is significantly limited. Xn this vast external realm 
with its important, eoovlleated, delicate and aonifajtd profelsss, 
the President alone has the power to speak or listen as a 
representative of the nation. Se makes treaties with the 
advice and consent of the Beasts; inti he alone negotiates. 

Into the field of negotiation the Senate cannot intrude j and 
Congress itself is powerless to invade It.”... 

"It is quite apparent that if, la the maintenance of our 
international relations, aribarrassaeirt— perhaps serious embar- 
rassment— is to he avoided and success far our aims achieved, 
congressional legislation which is to he made effective through 
negotiation and inquiry within the international field most 
often accord to the President a degree of discretion and free- 
dom from statutory restriction which would not he admissible 
were domestic affairs al o ne involved. More o v er , he, not 
Congress, has the better opportunity of knowing the conditions 
vhich prevail in foreign countries, and especially is this tree 
in time of war. He has his confidential sources of information. 
He has his agents in the form of diplomatic, and 

other officials. Secrecy in respect of information gathered 
hy them may he highly necessary, and the premature disclosure 
of It productive of harmful results. Indeed, so clearly is this 
true that the first President refused to accede to a request 
to lay before the House of Representatives tbs instructions, 
correspondence and docu m ent s relating to the negotiation of the 
Jay Treaty— a refusal the wisdom of which was recognised hy the 
House Itself and has never since been doubted, m his reply to 
the request. President Washington said: 

«The nature of foreign negotiations requires caution, 
and their success must often depend on secrecy; and even 
when brought to a conclusion a full disclosure of all the 
measures, demands, or eventual concessions vhich may have 
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been proposed or coot-plated would lie extremely impolitic; 
for this Eight have a pernicious influence on future ne- 
gotiations* or produce l—ndiate incccreoicaacee* perhaps 
danger and mischief, is relation to other powers. The 
necessity of such caution and secrecy wee one cogent rea- 
eon for vesting the power of leaking treaties la the Presi- 
dent* with the advice and consent of the Senate* the prin- 
ciple on which that body was f toned confining it to a snail 
nuetoer of — a fters . To adalt* then* a right in the House of 
Re prese ntatives to demand and to have as a setter of course 
all the papers respecting a negotiation with a foreign 
power would be to establish a dangerous prec edent . * 1 
Messages and Papers of the Presidents* p. 194** 

Chicago & southern v. Waterman as . A more recent case has ccrae down 
frett the Supreme Court on the problem of the exclusive domain of the 
e—cutive. The ease of Chicago and Southern Air Lines v. Water— a 
St eamship Corporat ion, 353 0. 10$ (1948), —SHTonaa appeal & : c» 
a denial by the Civil Aeronautics Board of a certificate of conven- 
ience and necessity for an international air route to Mate— and 
the award of the saw to Chicago & Southern. The award could he 
—do only with the express approval of the President. 

ta this question, the court said; 

"The court below considered* and we think quite rightly, 
that it could not review such provisions of the order as re- 
sulted from Presidential direction. The President, both as 
Coaaaander-in-Chief and as the Ration's organ for foreign 
affairs, has available intelligence aervle— who— —ports are 
not and ought not to be publishes to the world. It would be 
intolerable that courts* without the relevant information* 
should review and perhaps nullify actions of the 2—cutIve 
taken on Safer— ties properly bald secret. Hor can courts ait 
in came ra in order to be taken Into executive confidences. But 
even if courts could require full dUsclo— * the very nature 
of executive decisions as to foreign policy la political* not 
.Judicial. Such decisions are wholly confided by eur Constitu- 
tian to the political departments of the government* Executive 
and legislative. They are delicate* ec— lex, and involve large 
elements of prophecy. They an and should be undertaken only 
by those directly respon si bl e to the people whose welfare t—y 
advance cr imperil. They an decision of a kind for which the 
Judiciary has neither attitude* facilities nor responsibility 
and have long been held to belong in the domain of political 
power not subject to Judicial intrusion cr inquiry. C d— n v. 
Miller, 307 as 433, 454$ Oaited states v. Cvrtlas-Mn^T^ar- 
poraticn. 299 US 804, 319-3211 Oct Jen v. Central Leather Co., 

246 IB 297* 302. lie therefore agree that whatever of this order 
e— tee Dr— the President is not susceptible of review by the 
Judicial fhpartne nt . 333 US 103, 111* 112.* 
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It might be acted that the Waterman ease va s a 5*^ decision. 
Notwithstanding, It atUl Is good low today. "The is sue... involves 
a dhall a aga to the conduct of diplomatic sad foreign affairs, for 
which the President la exclusively responsible.” Johnson v . 
Sisaatoagec, 339 OS 7^3 (1950), at yaga 789, citing feoth tk Curtis s- 
Wright and Waters* a cases. "It is pertinent to observe that any 
policy towards aliens Is vitally and Intricately interwoven with 
ccntenpcvaneous policies in regard to the conduct of foreign relations, 
the wsr power, and the maintenance of a republican form of govarn- 
BMKot* Such matters era so exclusively entrusted to the political 
tranches of government as to be largely immune ftpom judicial in- 
quiry or interference." Harieiades ▼. Ehaughasssy, 3t2 03 580 , 583, 
589, {1952), again citing the Curtis* 4ifrlgfct and Waterman oases. 

See also Silted States v. Reynolds. 73 S. Ct. 523 (1953) 
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